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Making Videogame History: Videogame Preservation and Copyright Law 
 
1. Introduction 
The long-term archiving and preservation of videogames has become a topic of increasing 
concern to the cultural heritage sector.1 The continued accessibility of older videogames is 
threatened both by the rapid obsolescence of the hardware and software platforms on 
which they depend and the gradual degradation of the physical media on which they are 
VWRUHGDOVRNQRZQDVµELWURW¶2 This is further exacerbated by the prevailing business 
model within the mainstream videogame industry, which continues to be structured around 
WKHµQHZHVW¶DQGµODWHVW¶UHOHDVHVDQGWKHµQH[WJHQHUDWLRQ¶RIJDPLQJSODWIRUPVDWWKH
expense of older titles and hardware.3 Historically, therefore, videogames have had a 
relatively short shelf-life compared to other types of media products, and developers of 
hardware and software platforms have had little incentive to ensure that the latest iterations 
RIWKHLUSURGXFWVDUHµEDFNZDUGVFRPSDWLEOH¶ with older videogames.  
,WLVWUXHWKDWWKHUHLVDWSUHVHQWDUHVXUJHQFHRILQWHUHVWLQµUHWUR¶RUµFODVVLF¶ 
videogame titles. This, combined with current digital distribution platforms, means players 
now have access to a much wider array of older titles than has previously been the case. 
For the purposes of preservation, however, videogames that are distributed in digital form 
carry their own risks, as their continued availability depends entirely on their publishers. 
While physical copies of videogames may continue to be bought and sold on the secondary 
market long after publishers have ceased to offer them for sale, digital-only videogames 
                                                          
1
 -&RQOH\HWDOµ8VHRID*DPH2YHU(PXODWLRQDQGWKH9LGHR*DPH,QGXVWU\D:KLWH3DSHU¶1Z
-7HFK	,QWHOO3URS+/RZRRGHWDOµ%HIRUH,W¶V7RR/DWH$'LJLWDO*DPH3UHVHUYDWLRQ:KLWH3DSHU
(2009) 1 American Journal of Play 139; J McDonough et al, Preserving Virtual Worlds: Final Report 
(University of Illinois 2010); -1HZPDQµ,OOHJDO'HSRVLW*DPH3UHVHUYDWLRQDQGDV6RIWZDUH3LUDF\¶
19 Convergence 25. 
2
 Lowood et al (n 1) 140 ± 144; McDonough et al (n 1) 5. 
3
 -1HZPDQµ6DYHWKH9LGHRJDPH7KH1DWLRQDO9LGHRJDPH$UFKLYH3UHVHUYDWLRQ6XSHUVHVVLRQDQG
ObsolesFHQFH¶M/C Journal < http://journal.media-
culture.org.au/index.php/mcjournal/article/view/167> accessed 30 August 2018. 
2 
 
effectively disappear from view the moment their publishers decide to remove them from 
the online marketplace. As the videogame industry appears to be moving towards a model 
of distribution that is exclusively digital in nature ± even physical discs that are sold as 
boxed products may contain only a small portion of videogame data, with the remainder 
being downloaded during the installation process4 ± this makes the task of videogame 
preservation an even more urgent one. 
 
2. Videogame preservation strategies and copyright law 
2.1 Migration and emulation 
To date, the most viable strategy that has been identified for overcoming the problems of 
obsolescence and bit rot involves the use of migration and emulation technologies.5 
Migration refers to the conversion of videogame data into a media-neutral storage format, 
which is typically done by creating an exact, bit-for-bit replica of the disk on which the 
videogame was originally stored. Depending on the nature of the original storage medium, 
the process of migration will result in the creation of either a ROM file (where videogame 
data is extracted from a Read-Only Memory chip such as those used in videogame 
cartridges and arcade system boards), an ISO file (where the data has been extracted from 
an optical disc such as a CD or DVD) or an IMG file (where the data has been extracted 
from either a magnetic disc such as a floppy disk or a hard drive, or an optical disc). 
Emulation technologies, meanwhile, enable videogames to be run on platforms other than 
                                                          
4
 6HH$/REHU6.OHLQDQG)*URRWKXLVµ7KH/RQJDQG:LQGLQJ5RDGRI'LJLWDO'LVWULEXWLRQRU:K\WKH
(&-¶VUsedSoft Decision LVRI1R8VHWR.H\VHOOHUV¶,(/5 
5
 Lowood et al (n 1) 140 ± 147; McDonough et al (n 1) 52 ± -%DUZLFN-'HDUQOH\DQG$0XLUµ3OD\LQJ
Games with Cultural Heritage: A Comparative Case Study Analysis of the Current Status of Digital Game 
3UHVHUYDWLRQ¶Games and Culture 373, 381 ± 382; MA :LQJHWµ9LGHRJDPH3UHVHUYDWLRQDQG
Massively Multiplayer Online Role-3OD\LQJ*DPHV$5HYLHZRIWKH/LWHUDWXUH¶Journal of the 
American Society for Information Science and Technology 1869, 1872 ± 1873. 
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those for which they were originally intended.6 The Virtual Game Station, for instance, 
allows Sony PlayStation games to be played on contemporary personal computers, while 
the MAME program provides the same functionality in relation to arcade games.7 
However, migration and emulation technologies raise a number of issues under European 
copyright law. 
2.1.1 Migration 
The migration of videogame data into a different storage format requires nothing less than 
the wholesale copying of the videogame concerned. As videogames are protected as works 
under European copyright law,8 this constitutes a potentially infringing act of reproduction 
if carried out without the prior authorization of the rightholder.9 
 Further complications arise in relation to videogames to which technological 
SURWHFWLRQPHDVXUHVµ730V¶LQWHQGHGWRSUHYHQWXQDXWKRUL]HGFRS\LQJKDYHEHHQDSSOLHG
In these cases, the successful migration of videogame data will first require the 
circumvention of these TPMs. In Nintendo Co Ltd v PC Box Srl µNintendo v PC Box¶10 
the CJEU held that videogames constitute complex subject matter comprising not only a 
computer program but also graphic and sound elements, and are accordingly protected as 
works under the regime established by the Information Society Directive. The Information 
Society Directive, in turn, requires Member States to provide adequate legal protection 
against the circumvention of effective TPMs that control access to a protected work.11 On 
                                                          
6
 )RUDQRYHUYLHZVHH%)DUUDQGµ(PXODWLRQLVWKH0RVW6LQFHUH)RUPRI)ODWWHU\5HWUR9LGHRJDPHV520
'LVWULEXWLRQDQG&RS\ULJKW¶,'3 
7
 µ0$0(¶ZDVRULJLQDOO\DQDFURQ\PIRUµ0XOWLSOH$UFDGH0DFKLQH(PXODWRU¶ 
8
 Case C-355/12 Nintendo Co Ltd v PC Box Srl ECLI:EU:C:2014:25. 
9
 Information Society Directive, art 2. 
10
 Case C-355/12, ECLI:EU:C:2014:25. 
11
 Information Society Directive, art 6(1). In this, it is stricter than the corresponding provisions of the 
Software Directive, which only require Member States to provide appropriate remedies against the provision 
of means whose sole intended purpose is to facilitate the circumvention of TPMs that have been applied to 
computer programs: Software Directive, art 7(1)(c). 
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the face of it, therefore, the circumvention of TPMs for the purpose of migrating 
videogame data would amount to a contravention. 
 It is true that the CJEU did also state in Nintendo v PC Box that legal protection 
against circumvention should be granted only in relation to TPMs that are proportionate to 
the principal objective of preventing acts of infringement, noting that TPMs should not 
interfere unduly with acts that do not infringe copyright. This indicates that the protection 
afforded to TPMs is not absolute, and may well signal a somewhat more pro-user stance 
on the part of the CJEU where TPMs are concerned. However, it still stops well short of 
any recognition that the circumvention of TPMs may be lawful if carried out for a 
legitimate purpose. As the anti-circumvention provisions of the Information Society 
Directive are not expressed to be subject to any copyright exceptions and limitations, it is 
difficult to see how any acts of circumvention might be justified as a matter of law. 
2.1.2 Emulation 
The creation of emulation software, meanwhile, involves the reverse engineering of the 
operating system which it seeks to replicate, and is likely to call for the decompilation of 
parts of tKDWV\VWHP¶VSURJUDPFRGH12 This requires multiple acts of reproduction and 
adaptation,13 all of which are potentially infringing.14 
 Within the limited literature in this area, there has been some suggestion that 
activities of this kind might be permitted under the Software Directive, which contains 
mandatory exceptions relating to the reverse engineering and decompilation of computer 
programs.15 Article 5(3) of the Directive permits the lawful acquirer of a computer 
                                                          
12
 Decompilation refers to the process of converting computer code that is expressed in a lower-level 
language to a higher-level ± and typically human-readable ± language. 
13
 7KHµWUDQVODWLRQ¶RIDFRPSXWHUSURJUDPLVDQDFWIDOOLQJZLWKLQWKHULJKWKROGHU¶VH[FOXVLve right of 
adaptation: Software Directive, art 4(1)(b). 
14
 Software Directive, art 4(1). 
15
 Farrand (n 6) 9 ± 12. Courts in the US have held that acts of reverse engineering and decompilation that 
are carried out for the purpose of gaining access to the functions and ideas embodied in a computer program 
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program to observe, study and test its functioning without seeking prior authorization from 
the rightholder, while article 6(1) permits the lawful user of a computer program to engage 
in its decompilation where this is indispensable for obtaining the information necessary for 
achieving the interoperability of an independently-created computer program with other 
programs. The creation of an emulator program which is capable of interoperating with 
contemporary operating system would appear to be consistent with the stated purpose of 
article 6(1). While article 6(2) does stipulate that the information obtained through the 
SURFHVVPXVWQRWEHXVHGWRGHYHORSDFRPSXWHUSURJUDPWKDWLVµVXEVWDQWLDOO\VLPLODULQLWV
H[SUHVVLRQ¶WRWKHRQHGHFRPSLOHGWKLVGRHVQRWQHFHVVDULO\SUHVHQWDEDUULHUWRWKH
creation of emulators. Although emulators are functionally similar to the operating systems 
they seek to replicate, the CJEU has held that the functionality of a computer program does 
not constitute a form of its expression, and is consequently not protected under the 
Software Directive.16 However, even if the creation of emulation software was to be found 
a non-infringing act in itself, it might nevertheless give rise to some form of accessory 
liability in relation to infringements carried out by its users, on the basis that emulation 
software enables gamers to play unlawfully downloaded copies of videogames.17 As the 
issue of accessory liability for copyright infringement has not yet been harmonized at the 
European level, this question would have to be determined under the national laws of each 
Member State, further complicating an already murky area of law.18 
2.2 Online multiplayer games 
                                                                                                                                                                               
amount to permitted fair uses, provided that there is no alternative means of gaining such access: Sega 
Enterprises Ltd v Accolade, Inc 977 F 2d 1510 (9th Cir 1992); Sony Computer Entertainment, Inc v 
Connectix Corporation 203 F 3d 596 (9th Cir 1999). 
16
 Case C-406/10 SAS Institute Inc v World Programming Ltd ECLI:EU:C:2012:259. 
17
 See Conley et al (n 1) 271 ± 273.  
18
 For a comprehensive analysis, see C Angelopoulos, European Intermediary Liability in Copyright: A Tort-
Based Analysis (Wolters Kluwer 2017). 
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The preservation of videogames with a significant online and/or multiplayer component 
presents additional challenges of its own. These videogames typically require a connection 
to an external server maintained by the developer or publisher in order to operate. Because 
of this, they effectively become unplayable once the developer or publisher ceases to offer 
support for the videogame and terminates SOD\HUV¶DFFHVVWRWKHVHUYHU,QWKHVH
circumstances, it will often be necessary for parts of such a videogame ± in particular its 
software components ± to be reproduced and modified to ensure its continued functionality. 
Any TPMs built into the original servers, such as authentication procedures, will also need 
to be circumvented to enable access to the videogame. Once again, these activities 
implicate the reproduction and adaptation rights of the rightholders concerned, as well as 
the anti-circumvention protections afforded to TPMs.  
 Because the social and communal aspects of online multiplayer games cannot be 
easily replicated through conventional preservation strategies that are aimed at ensuring 
the continued functionality of videogames, some digital media scholars have suggested 
that documentary strategies, which focus on capturing player performance, should also be 
adopted.19 In addition to the reproduction rights of the rightholders in those videogames, 
these strategies may also implicate the intellectual property rights of players,20 particularly 
where the videogame in question has been designed so as to encourage the production of 
user-generated content.21 
2.3 Digital-only videogames 
                                                          
19
 +/RZRRGµ6KDOO:H3OD\D*DPH7KRXJKWVRQWKH&RPSXWHU*DPH$UFKLYHRIWKH)XWXUH¶%,762)
CULTURE: New Projects Linking the Preservation and Study of Interactive Media, Stanford University, 
2002), 15 ± 1:LQJHWQ-1HZPDQµ2QOLQH*DPHV3UHVHUYDWLRQ¶The International 
Encyclopedia of Digital Communication and Society (2015) 
<https://doi.org/10.1002/9781118767771.wbiedcs037> accessed 30 August 2018. 
20
 It is an open question as to whether playeUVPD\DFTXLUHFRS\ULJKWRUSHUIRUPHUV¶ULJKWVLQDSDUWLFXODU
playthrough of a videogame: see SM Kelly and KA 6LJPRQµ7KH.H\WR.H\3UHVVHVH6SRUWV*DPH,QSXW
6WUHDPLQJDQG&RS\ULJKW3URWHFWLRQ¶,(/5 
21
 See McDonough et al (n 1) 89 ± 97 (docXPHQWLQJGLIILFXOWLHVLQDUFKLYLQJµLVODQGV¶ZLWKLQSecond Life, an 
online virtual world that prominently features user-generated content). 
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As alluded to earlier, videogames that are distributed exclusively in digital form raise yet 
another set of challenges for preservation. Where these videogames have been removed 
from circulation by their publishers, it may not be possible for a would-be purchaser even 
to acquire a lawful copy. Where videogames are distributed on physical storage media, 
they may continue to be available on the secondary market even after publishers have 
ceased to offer them for sale. Despite long-running objections from rightholders, the 
doctrine of exhaustion means that they are unable to control the resale of copies that were 
initially put on the market with their consent. At present, however, it is unclear as a matter 
of European copyright law whether the principle of exhaustion applies to digital copies of 
works that have not been incorporated into any physical medium. 
 Some cause for optimism was given to would-be resellers by the judgment in 
UsedSoft GmbH v Oracle International Corp µUsedSoft¶22 where the CJEU held that the 
principle of exhaustion applies both to digitally downloaded copies of software and copies 
that are sold on physical media, noting that relevant provisions of the Software Directive 
draw no express distinction between tangible and intangible copies.23 UsedSoft was, 
however, handed down prior to Nintendo v PC Box, in which the CJEU recognized 
videogames as composite works protected under the Information Society Directive, rather 
than as computer programs falling within the remit of the Software Directive. This makes 
it very doubtful whether the reasoning in UsedSoft can be extended to computer programs 
at all.24 In this context, it is worth noting that the CJEU has, in its post-UsedSoft 
discussions of the Information Society Directive, appeared to confine the principle of 
exhaustion to tangible copies of works.25 Where digital-only videogames are concerned, 
                                                          
22
 Case C-128/11, ECLI:EU:C:2012:407. 
23
 Software Directive, art 1(2) and recital 7. 
24
 Lober, Klein and Groothuis (n 4) 48 ± 49.  
25
 Case C-419/13 Art & Allposters International BV v Stichting Pictoright EU:C:2015:27; Case C-174/16 
Vereniging Openbare Bibliotheken v Stichting Leenrecht EU:C:2016:856. One of the questions referred to 
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therefore, would-be preservationists face the additional hurdle of ensuring lawful initial 
acquisition. 
2.4 Orphan works and abandonware 
The legal issues surrounding the preservation of videogames are further exacerbated by the 
difficulties of locating the relevant rightholders. Videogame development projects often 
involve complex contractual arrangements between multiple parties, with different sets of 
intellectual property rights being allocated to each party for varying lengths of time. The 
volatile nature of the videogame industry also means that the intellectual property rights in 
a given videogame may change hands multiple times, as firms are acquired, merged, split, 
or wound up. Quite often, this leads to situations where the rightholder of a particular 
videogame is completely untraceable. Even where a group of potential rightholders can be 
identified, it may well be impossible to ascertain which sets of rights belong to which 
entity.26  
 The difficulty of tracing and identifying rightholders may be ameliorated to some 
extent by the Orphan Works Directive, which creates a copyright exception in favour of 
cultural heritage institutions by allowing them to reproduce and make available to the 
public orphan works that are held in their collections.27 A work acquires orphan status if, 
after a diligent search has been carried out, none of its rightholders can be identified or, if 
identified, cannot be located.28 It should be noted, however, that the Orphan Works 
Directive is expressed to apply only WRµZRUNVSXEOLVKHGLQWKHIRUPRIERRNVMRXUQDOV
QHZVSDSHUVPDJD]LQHVRURWKHUZULWLQJV¶DQGµFLQHPDWRJUDSKLFRUDXGLRYLVXDOZRUNVDQG
                                                                                                                                                                               
the CJEU in Tom Kabinet, which is currently pending before the court, relates to whether the Information 
Society Directive incorporates a general principle of digital exhaustion. 
26
 +0DLHUµ*DPHVDV&XOWXUDO+HULWDJH&RS\ULJKW&KDOOHQJHVIRU3UHVHUYLQJ2USKDQ9LGHR*DPHVLQWKH
(8¶JIPITEC 120, 120. 
27
 Orphan Works Directive, art 6(1). 
28
 Orphan Works Directive, art 2. 
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SKRQRJUDPV¶29 While the judgment of the CJEU in Nintendo v PC Box confirms that 
videogames DUHWREHWUHDWHGDVµHQWLUHZRUNV¶XQGHUWKH,Qformation Society Directive, it 
still leaves it unclear what type of work a videogame should be classified as, and in 
particular whether it can be classified as a cinematographic or audiovisual work.30  
 In any event, even if the Orphan Works Directive were to be given a broad 
interpretation, it would still not be capable of resolving all the difficulties presented by 
µDEDQGRQZDUH¶QDPHO\YLGHRJDPHVWKDWDUHQRORQJHUFRPPHUFLDOO\GLVWULEXWHGDQd for 
which no support is available.31 Unlike orphan works, the rightholders of abandonware 
may be both known and locatable, but are simply uninterested in continuing to deal with 
the videogames concerned. While there may be some overlap between orphan works and 
abandonware, WKHUHIRUHDYLGHRJDPHFDQEHµDEDQGRQHG¶ZLWKRXWQHFHVVDULO\EHLQJ
µRUSKDQHG¶32 In such cases, the Orphan Works Directive is of little assistance to 
preservationists. 
 
3. Potential solutions 
3.1 Taking advantage of existing flexibilities 
The legal complexities surrounding videogame preservation may leave cultural heritage 
institutions with the sense that their hands are tied. This sense of frustration is evident in an 
interview given by Andreas Lange, the curator of the Computerspiele Museum in Berlin, 
where he stated that µwe essentially have to stand there watching day after day as our 
                                                          
29
 Orphan Works Directive, art 1(2). 
30
 Maier (n 26) 121 ± 123. 
31
 DWK .KRQJµ2USKDQ:RUNV$EDQGRQZDUHDQGWKH0LVVLQJ0DUNHWIRU&RS\ULJKWHG*RRGV¶
,QW¶O-/	Info Tech 54, 56. 
32
 Khong (n 31) 57. 
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collection, one of the most significant collections [of video game culture] worldwide, 
GHPDJQHWL]HV¶33  
Despite the fairly restrictive nature of the European copyright framework, however, 
it does still contain pockets of flexibility which the cultural heritage sector may be able to 
use as a starting point. As discussed previously, the mandatory exceptions of the Software 
Directive relating to reverse engineering and decompilation may provide institutions with 
sufficient freedom to develop their own emulation technologies. The risk of incurring 
DFFHVVRU\OLDELOLW\FDQEHPLQLPL]HGLIWKHVHWHFKQRORJLHVDUHNHSWµLQKRXVH¶UDWKHUWKDQ
being made available to the general public.  
 The Information Society Directive, meanwhile, contains a provision permitting 
0HPEHU6WDWHVWROHJLVODWHIRUH[FHSWLRQVUHODWLQJWRµVSHFLILFDFWVRIUHSURGXFWLRQPDGHE\
publicly accessible libraries, educational establishments or museums, or by archives, 
ZKLFKDUHQRWIRUGLUHFWRULQGLUHFWHFRQRPLFRUFRPPHUFLDODGYDQWDJH¶34 This may allow 
cultural heritage institutions to create preservation copies of videogames, depending on its 
particular implementation under national law. The UK copyright legislation, for instance, 
contains an exception permitting a library, archive or museum to make preservation copies 
of items that form part of its permanent collection, provided that the purchase of a 
UHSODFHPHQWFRS\LVQRWµUHDVRQDEO\SUDFWLFDEOH¶35 This could be interpreted to permit 
cultural heritage institutions to make preservation copies of videogames that are held 
within their permanent collections and are no longer in commercial circulation, though it 
would still not enable them to circumvent any TPMs that have been applied to those 
videogames. In addition, while the Orphan Works Directive may not fully address the 
                                                          
33
 9=DLQ]LQJHUµ6DYLQJWKH*DPH:K\3UHVHUYLQJ9LGHR*DPHVLV,OOHJDO¶The Next Web, 22 April 2012) 
<https://thenextweb.com/insider/2012/04/22/saving-the-game-why-preserving-video-games-is-illegal/> 
accessed 30 August 2018. 
34
 Information Society Directive, art 5(2)(c). 
35
 UK Copyright, Designs and Patents Act 1988, s 42. 
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problem of abandonware, cultural heritage institutions can still take advantage of its 
permissions to engage in the preservation of videogames that can genuinely be classified 
as orphan works. 
3.2 Collaboration with the videogame industry 
Scholars working in the field of videogame preservation have advocated for closer 
collaboration between the cultural heritage sector and the videogame industry in order to 
overcome the legal issues identified above.36 While the lack of co-ordinated preservation 
efforts within the industry has been documented by researchers,37 there also appears to be 
growing recognition of the importance of preservation. For instance, a Game Preservation 
Special Interest Group was founded under the auspices of the International Game 
Developers Association in 2004, and in 2009, its members published a White Paper calling 
for heightened awareness of the issue.38  
It is true that some videogame publishers have taken a dim view of migration and 
emulation technologies thus far. 1LQWHQGR¶VZHEVLWHIRULQVWDQFHVWDWHVWKDWµ>W@KH
introduction of emulators created to play illegally copied Nintendo software represents the 
greatest threat to date to the intellectual property rights of video game developers¶39 and 
the company has been active in enforcing its rights against third-party hosts of ROM files 
and emulators for Nintendo games.40 However, this has been on the basis of the potential 
misuse of these technologies by players in general, and it does not necessarily follow that 
                                                          
36
 Conley et al (n 1) 276 ± 280; Lowood et al (n 1) 144; Farrand (n 6) 14 ± 15; Maier (n 26) 127. 
37
 ..UDXVDQG5'RQDKXHµ'R<RX:DQWWR6DYH<RXU3Uogress? The Role of Professional and Player 
&RPPXQLWLHVLQ3UHVHUYLQJ9LUWXDO:RUOGV¶Digital Humanities Quarterly 
<http://www.digitalhumanities.org/dhq/vol/6/2/000129/000129.html> accessed 30 August 2018. See also 
Newman (n 1) 50 ± 51; A Batchell DQG0%DUUµ9LGHR*DPH3UHVHUYDWLRQLQWKH8.$6XUYH\RI5HFRUGV
0DQDJHPHQW3UDFWLFHV¶International Journal of Digital Curation 139, 155 ± 156. 
38
 Lowood et al (n 1) 139 ± 151. 
39
 1LQWHQGRµ/HJDO,QIRUPDWLRQ&RS\ULJKWV(PXODWRUV520V(WF¶(Nintendo.com) 
<https://www.nintendo.com/corp/legal.jsp> accessed 30 August 2018. 
40
 6HH72QDQXJDµ$OO7KDW¶V:URQJZLWK1LQWHQGR¶V+HDY\-+DQGHG520&UDFNGRZQ¶Wired, 18 August 
2018) <https://www.wired.co.uk/article/nintendo-roms-emulator-loveroms-loveretro-lawsuit> accessed 30 
August 2018. 
12 
 
they would be equally opposed to the use of these technologies within the much more 
limited context of videogame preservation by cultural heritage institutions.41  
To secure the support of the videogame industry, some commentators have argued 
that the cultural heritage sector should make greater efforts to highlight the commercial 
benefits of preservation projects.42 For instance, developments in emulation technologies 
PLJKWDOORZWKHLQGXVWU\WRFDSLWDOL]HRQSOD\HUV¶FXUUHQWLQWHUHVWLQµUHWUR¶YLGHRJDPHVE\
offering updated versions that function efficiently on contemporary platforms, while a 
videogame repository could serve as a valuable reference and educational tool for future 
developers. 
3.3 Legal reform 
In the longer term, it may be necessary for the cultural heritage sector to lobby for 
legislative reforms that would give it greater flexibility to engage in videogame 
preservation projects, ideally with the support of the videogame industry. The present 
analysis has identified some areas for reform, with the existing prohibitions against the 
circumvention of TPMs being an obvious example. Recent developments in the US 
indicate a growing awareness that restrictive anti-circumvention laws present a significant 
EDUULHUWRWKHSXEOLF¶VFRQWLQXHGDFFHVVWRROGHUYLGHRJDPHV US copyright legislation 
imposes a prohibition against the circumvention of TPMs that effectively control access to 
a protected work,43 EXWDOVRFRQWDLQVDµIDLO-VDIH¶PHFKDQLVPDOORZLQJWKH/LEUDULDQRI
Congress to issue exemptions from this prohibition for specified classes of works whose 
use is likely to be adversely affected by it.44 Pursuant to this rule-making power, the 
Librarian of Congress has adopted an exemption allowing the circumvention of 
authentication procedures that are necessary for gaining access to a videogame in 
                                                          
41
 See Lowood et al (n 1) 145. 
42
 Conley et al (n 1) 277 ± 278; Farrand (n 6) 14 ± 15; Batchell and Barr (n 37) 143. 
43
 US Copyright Act 1976,  s 1201(1)(A). 
44
 US Copyright Act 1976, s 1201(1)(C).  
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circumstances where the rightholder of the videogame has ceased to offer server support 
for that purpose.45 The exemption can be invoked by lawful acquirers of videogames 
fitting that description, as well as cultural heritage institutions seeking to preserve those 
videogames in a playable form. Some cultural heritage institutions in the US have also 
requested a further exemption that would allow them to operate servers for online 
multiplayer games that are no longer supported by the rightholders.46 These initiatives 
offer some possible models for reform. 
 
4.0 Conclusion 
Videogame preservation raises complex copyright issues. Conventional strategies such as 
PLJUDWLRQDQGHPXODWLRQLPSOLFDWHULJKWKROGHUV¶H[FOXVLYHUHSURGXFWLRQULJKWVDQGDUH
likely to put preservationists in breach of the anti-circumvention protections found in most 
copyright legislation. The preservation of online multiplayer games and digital-only 
videogames presents another set of challenges: attempts at capturing the social and 
FRPPXQDODVSHFWVRIWKHIRUPHUPD\LPSOLFDWHSOD\HUV¶ULJKWVLQWKHLUXVHU-generated 
content as well as those of rightholders, while the ongoing uncertainty as to whether the 
principle of exhaustion applies in the digital environment presents barriers for the lawful 
acquisition of digital-only videogames that are no longer commercially available. In many 
cases, these challenges are exacerbated by the difficulties of identifying and locating the 
relevant rightholders, and of ascertaining the ownership of different sets of rights. 
 Notwithstanding this, there remain flexibilities within the current copyright regime 
that potentially allow the cultural heritage sector to engage in at least some videogame 
                                                          
45
 Library of Congress, µ([HPSWLRQWR3URKLELWLRQRQ&LUFXPYHQWLRQRI&RS\ULJKW3URWHFWLRQ6\VWHPVIRU
Access Control Technologies (28 October 2015). 
46
 (9DQGHU6DUµ*DPHUV:DQW'0&$([HPSWLRQIRU³$EDQGRQHG´2QOLQH*DPHV¶TorrentFreak, 21 
December 2017) <https://torrentfreak.com/gamers-want-dmca-exemption-for-abandoned-online-games-
171221/> accessed 30 August 2018. 
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preservation projects. The mandatory exceptions in the Software Directive may provide 
institutions with sufficient freedom to develop their own emulation technologies, and 
institutions may be able to take advantage of the Orphan Works Directive to create 
SUHVHUYDWLRQFRSLHVRIYLGHRJDPHVWKDWKDYHJHQXLQHO\EHHQµRUSKDQHG¶ The Information 
Society Directive also permits Member States to legislate for exceptions relating to 
reproductions made by cultural heritage institutions, and some national implementations 
may permit institutions to make preservation copies of videogames under certain 
conditions. In the longer term, it may be worthwhile for the cultural heritage sector to seek 
out opportunities for collaboration with industry partners, and to lobby for legislative 
reforms that would remove the most significant barriers to videogame preservation.   
 
